STATE OF VERMONT
ENVI RONVENTAL BOARD
10 V.S. A, Chapter 151

Re: Howard A. Manosh Fi ndi ngs of Fact, Conclu-
H A Manosh Corp. sions of Law and Order
Martin K. Mller, Esqg. Declaratory Ruling #163
Mller g Eg%leston, Lt d.

P.O Box 1489

Burlington, VT 05402-1489

~ This decision pertains to a Petition for Declaratory
Ruling filed with the Environmental Board ("the Board") on
February 29, 1984 by Howard A. Manosh and the H A Manosh
Corporation ({("Manosh") seeking a determnation as to the
applicability of 10 V.S A, apter 151 (Act 250) to the
operation of a gravel pit in Mrristow, Vernont.

On July 26, 1984 the Board notified the parties of its
intent to designate its Chairman to act as admnistrative
hearing office in this matter pursuant to Board Rule 41 and
3 V.S A §811. Having received no objection, a public
hearing was convened on August 13, 1984 in Hyde Park,
Vermont, with Margaret P. rland acting as hearing officer.
ghe followng participated as interested parties at the
earing:

Petitioner Manosh by Martin K Mller, Esq.;

State Agency of Environnmental Conservation and
DePartrrent of Fish and WIdlife ("aEc") by Dana
Col e- Levesque, Esq.; . . o

Town of Morristown and Morristown Planning Comm ssion
by Paul Hughes,

Donal d Aver\é, an adjoining property owner, by Stephen
Stitzel, Esq.

The hearing was recessed on August 13, pending a view
of the site, preparation of this Proposal for Decision, a
review of the record and deliberation by the full Board.
A brief view of the site was conducted on the 13th. The
Board heard oral argunent fromthe parties on August 22, in
Mont pelier, Vernmont. On August 29, the Board determned the
record conplete and adjourned the hearing. _This matter is
now ready for decision. The follow ng findings of fact and
concl usions of |aw are based upon the record devel oped at
the hearing.
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|. 1 SSUES RAI SED BY THE APPEAL

Manosh argues that the "Duhamel Pit" consisting of two
extraction sites on a single tract of land, existed prior to
the adoption of Act 250 and, therefore, is exenpt fromthe
land use permt requirenments of 10 V.S A §6081. In
contrast, AEC and Avery argue that at |east one site, the
"Barn Pit" adjacent to the Avery premses, did not pre-exist
Act 250 and may not be operated w thout the prior issuance
of a land use permt. Avery argues in the alternative that
If the pit was pre-existing, it has been abandoned through
non- use.

1. FINDINGS OF FACT

1. Manosh currently owns an approximtely 98.5 acre parcel
of land in the Town of Mrristown adjacent to the
Lamoi [l e River (Exhibit #4). The Manosh land is a portion
of the former "Duhamel Farm" Avery owns an approxi mately
15 acre parcel immediately east of the Manosh tract which'is
al so a portion of the Duhamel Farm and which includes the
former Duhanel honestead.

2. On April 24, 1968 Paul and Wnifred Duhamel conveyed
their 350 acre farmto Wllis and Lillian Hcks |
(Exhibit $10). The H cks never lived on the prem ses but,
Instead, retained Leonard Hamrmond to live on the prem ses
and operate a cattle farm On Decenber 30, 1969, the Hicks
conveyed the Duhanel Farm (less portions of that tract
previously conveyed in four separate deeds) to Noel Lussier
and Clarence MIler, Jr. (Exhibit #s).

3. The Farm was conveyed by way of straw transfer to
Clarence MIler, Jr. and Clarence MIler, Sr. on
January 23, 1970. The MIlers then conveyed the
prem ses to Thomas and El aine Hirchak on February 9,
1972 ﬁExhibit #17). Avery acquired his portion of the
Duhamel Farm in 1979.

4, There are currently two gravel extraction sites |ocated
on the Manosh tract: the so-called "Barn site" |ocated
I mredi at el y sout h-sout hwest of the Avery house and
barn, and the so-called "River Site" |ocated approximtely
one-quarter mle due north of the Avery ﬁren]ses ad{acent to
the Lamoille River. The Barn Site and the River Site are
Egrt of a single, continuous deposit of gravel. Wile the

ver Site is not be|ng used at present, the Barn Site has

been heavily excavated Dy Manosh Within the |ast several

weeks.
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5.

The River Site was not opened until 1968. However, in
1963, sand and gravel were extracted fromthe Barn Site
for use by Mrristown in road inprovement grolects. M.
Duhamel was paid $286.30 by the Town in 1963 for the
approxi mately 1,900 yards renoved fromthe pit.

Intermttently throughout the Sunmer of 1968, Howard A
Manosh extracted gravel from the Duhamel Farm and

renoved it fromthe site in four dunp trucks. Each truck
had a capacity of XPBrOXIHHIely seven cubic yards. One
truck operated by Albert Farr operated at the site on 11
different days during that summer and withdrew a total of
approxi mately 700 yards of gravel.

VWiile no definitive testimony was presented concerning

the relative amounts extracted fromthe two pits,

gravel was extracted fromboth sites in 1968. Extraction
started at or near the Barn Site. Gavel was then sanpled
ann% the hillside running northerly along the west bank of
the Lampille River until the River Site was selected for
extraction because of the quality of gravel at that |ocation
and because of the minimal depth of overburden covering the
gravel. an access road was installed and gravel was then
removed fromboth the River Site and the Barn Site,
depending on the desired quality of material.

Intermttent extraction by Manosh at the Duhamel Farm
continued at |east until 1970. The Town of Morrisville
al so drew gravel fromthe Duhanel Farmin 1968, renoving
EpprOX|nater 4,200 yards fromthe River Site and paying M.

cks $.25 per yard. Furthermore, Richard Godfrey extracted
ravel at the Farmon at |east 10 different occasions ;
etween 1968 and 1970, renmoving in the range of 200 yards on
each occasion. Howard Ring renoved aggrOX|nater 900 yards
in 1967, 1968 and 1969 and, between 1973 and 1974, M. Ring
removed approxi mately 10,000 yards of material fromthe
River Site. In 1974 M. Hrchak, the current owner,
authorized the extraction of substantial amounts of gravel
fromthe Barn Site. Finally, a 1979 aerial photograph of
the area aﬁpears to indicate open pit areas Inmediately
south of the Avery barn and at the River Site, areas which
are substantially larger than revealed in aerial photographs
taken in 1974 (Exhibits #2, #13 and #14)./1/

Operation of the pit raises the potential for
significant inpacts under the Criteria of 10 V.S A
§6086(a) as foll ows:

reviewed the transcript of 3t
not available when the Proposal for Decision was prepared.
Qur findings concerning extraction b% the Towmn and M. Ring
in 1968 have been revised based on the

1/ pugust 22, durin? the deliberation, the Board
he August 13th hearing which was

transcript.
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a. Criterion 1. the regular novenent of trucks on the
access roadway may cause a dust problem (Exhibit #16).

b. Criterion 3: a spring which serves as a water
source for the Avery premises is |ocated on the
Manosh property south of the Barn Site and could be
adversely affected if not protected fromfuture
excavation. _ .

c. Citeria 1 and 4: both the River Pit and the Barn
Pit are close to the Lamoille River, a tributary of
the Lamoille River (Kenfield Brook) and drainage
swal es enptylng.to those waters; w thout proper
erosion protection, stormiater washing through the
excavated areas could result in the deposit of silt
into state waters (Exhibit #2).

d. Criterion 5 operation of large trucks on narrow
Town H ghway #10 poses a threat of unsafe
condi tions.

e. Criterion 8  because the Barn Pit is now visible
from surrounding areas, further excavation my
adversely affect the aesthetics and scenic beauty
of the area.

f. Criterion 9(B): soil erosion, stormwater runoff
and dust pose a threat to the averys' adjacent
agricultural operation.

g. Criterion 9(K): the Vernont Department of Fish and
Wldlife apparently owns |ands adjacent to the
Manosh tract which could be adversely affected by
gravel operations.

| 11.  CONCLUSIONS OF LAW

10 V.S A s608l(a) requires that a permt be secured
prior to the "comencenent of devel opnment." However, .
subparagraph (b) of the same section exenpts fromthe ?ern1t
requi renent any devel opment that was in existence as o
June 1, 1970. "W conclude that were Manosh proposing to now
establish for the first time the two extraction sites on the
Duhamel Farm such activity would constitute the .
commencenent of construction for commercial purposes subject
to the permt requirements of Act 250.

However, we nust conclude that the gravel extraction
operation on the Duhamel Farm was in exisStence prior to
June 1, 1970, has not been abandoned and does not require
the issuance of an Act 250 permit. W have previously found
that in 1963 substantial amounts of qravel were renoved from
the Barn Site and %aynent was nmade for that extraction. W
al so found that substantial extraction again occurred in
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1968 both at or near the Barn Site and at the River Site,

and that extraction continued intermttently until 1970. Ve
further found that |arge amounts of material were renpved
again in 1973 and 1974." Finally, we found that aerial™ -
phot ography reveal s an expansion of the two pits between
1974 and 1979. \We_nust., therefore, conclude that the gravel
gggggglggs pre-dated Act 250 and havé continued
intermittently since their inception.

P

‘W struggled to reconcile the directly conflicting
testinmony presented by the several witnesses with persona
know edge of the Duhamel Farm's history. The witnesses were
in diametric opposition concerning whether or not nateria
was renoved fromthe Barn Site between 1968 and 1970. At
| east five of the Petitioner's witnesses testified that they
had personally drawn gravel fromthe Barn Site during the
?erlod in question. The property's owner at the tine, and
he tenant farner residing at the Duhamel Farmtestified
clearly that no material was renoved fromthe area near the
barn. W are persuaded by the narrowest of nmargins that
some material, however limted, was renoved fromthe Barn
Site in the period from 1968-1970.

However, this conclusion is not determinative: we have
concl uded that the Barn Site was commercially used in 1963
and all parties agree that the River Site was opened for
comrercial use in 1968. The two sites are part of a single,
contiguous gravel deposit. It is not, therefore, essentia
that extraction regularly occur at both wthdrawal sites.
The record supports the conclusion that the single deposit
was the source for conmmercial extraction intermttently from
at least 1963 to the present. W conclude that the Manosh
extraction at the Duhamel Farm pre-exists Act 250 and does
not now require an Act 250 permt.

~ This conclusion is conditioned upon operation of the
pit in a manner consistent with past hIStO%¥. Changes of
the sort noted in Re:  Cifford s Loamand Gavel, Tnc.,
Decl aratory Ruling #90, Novemper 6, 1978, may trigger the
permt requirenents of 10 V.S.A §6081. Furthernore, any
significant increase in the rate of extraction fromthe
Duhamel Farmwi |l also trigger the permt requirenent.
Evidence concerning extraction in 1968 provides the clearest
basel i ne Qoncernyn%]volune of material extracted: the
Manosh vehicles withdrew an estimated 3,000 yards, the Town
wi t hdrew aPprOX|nater 4,200 yards, M. Codfrey likely
withdrew at a rate not exceeding 2,000 yards per year, and
M. Ring withdrew 900 yards. S0 long as the total vofl une
wi thdrawn from the Manosh premises on an annual basis does
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not significantly exceed 10,000 yards, an increase in volune
alone will not trigger the permt requirements of Act
250./2/

Finally, it was anply clear fromthe record that M.
Manosh has not acted as a "good neighbor" in the operation
of a pit located so precariously close to M. Avery's
resi dence. AﬂparentI¥ little has been done to contro
dust. Only through the vehicle of an Assurance of
Di scontinuance did Manosh agree to erosion control neasures.
Daily truck traffic on a narrow town road of up to 100 trips
per day seens excessive. \ile it nmay be true that M.
Avery could have anticipated use of the Manosh property for
gravel extraction, so too could M. Manosh have antici pated
adjusting his extraction operation in view of the proximty

it of the Barn Pit to the Avery residence. W encourage M.
i Manosh, M. Avery, ARC, and the Town to nake a good faith
i effort at mutual’ly accommodating the respective interests of

the parties.

. /Z/Mhile we refrain from specifically defining the term
"significant," a 10%increase in annual wthdrawal vol une
would nost likely be sufficient to constitute a "substantial
change" if acconpanied by the potential inpacts identified
in Finding #9, above. Furthernore, if Petitioner can nore
specifically document pre-1970 extraction rates, on
appropriate petition we will reconsider our conclusion
Eoncern|ng the historical rate of extraction at the Duhanel

arm
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Iv. ORDER

~For the reasons stated above the Board concludes that
continued extraction of gravel by Manosh from the Duhame
Farm in a manner consistent with the history of past
operations on the site, may occur without prior issuance of
a land use permt pursuant to 10 V.S, A 56081. However
Petitioner must secure a land use permt should he extract
at a rate significantly exceeding 10,000 yards each year or
sRouId the nature of the operation otherw se substantially
change.

Dated at Montpelier, Vernont, this 29th day of August, 1984,

ENVI RONVENTAL  BOARD

Menbers participating in
this decision:

Margaret P. Garland

Fer di nand Bongartz

Law ence H Bruce, Jr
Dw ght E. Burnham, Sr.
Melvin H Carter

Donal d B. Sargent




